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} In Circuit Court, io and for the
Deryus ] County ol Sara‘cga, Friday, Dec. 4
Homace GREELEY . Hon. Joux WILLARD, Presiding.
a | Action for Libel—Damages Jaid al
Tromas McELRaTH,J 3,000,

The responsible Editor of The Tribune returned
yesterday morning from a week’s journey to and
sojourn in the County of Saratoga, having been
thereto urgently persuaded by a Supreme Court
writ, requiring him to answer te the declaration of
Mr. J. Fenimore Cooper in an action for Libel.

This suit was originally to have been tried at

the May Circuit at Ballston; but neither Feni-
more, (who was then engaged in the Coopering of
Col. Stone of the Commercial,) nor we, had time
to attend Lo it—so it went over to this term, which
opened at Ballston Spa on Monday, Dec. 5th. We
arrived on the ground at 11 o’clock of that day, and
found the plaintiffand his lawyers ready for us, our
case No. 10 on the calendar, and of course a good
prospect of an early trial ; but an important case in-
volving Water-rights came in ahead of us, (No. 8)
taking two days, and it was half past 10 A. M. ol
Friday before ours was reached—very fortunately
for us, as we had no lawyer, had never talked over
the casze with one, or made any preparation what-
ever save in thought, and had not even found time
to read the papers pertaining to it till we arrived
at Ballstor. The delay in reaching the case gave
us time for all; and that we did not employ law-
yers to aid in or conduct our defence proceeded
from no want of confidence in!or deference to thr
many eminent members of the Bar there in atten-
dance, beside Mr. Cooper’s three able counsel, but
simply from the fact that we wished to present tv
the Court some considerations which we thouglt
had been overlooked or overberne in the recen
Trials of the Press for Libel before our Supreme
and Circuit Courts, and which, since they appealed
more directly and forcibly to the experience of Edi-
tors than of Lawyers, we presumed an ordinary
Editor might present as plainly and fully as an
able Lawyer. We wished to place before the
Court and the Country those views which we un
derstand the Press to maintain with us of its own
position, duties, responsibilities and rights, as af-
fected by the practical construction given of late
years in this State to the Law of Libel, and it~
application to Editors and Journals. Understand-
ing that we could not appear both in person and
by counsel, we chose the former ; though on tria!
we found our opponent was permitted to de what
we supposed we could not.—So mueh by way ol
explanation to the many able and worthy lawyers
in attendance on the Circuit, {rom whem we re-
ceived every kindness, who would doubtless have
aided us most cheerfully if we had required it, and
would have conducted our case far mere skilfully
than we either expected or cared to do. We had
not appeared there to be saved from a verdict by
any nice technicality or legal subtlety.

—The suit of Mr. Cooper 1equired us to respond

to the following
DECLARATION:
SUPREME COURT : Of the term of January, in the year
of onr Lord eighteen hundred and forty-two:

Saratoga County, ss. J. Fenimore Cooper, plaintifi’ in this
suit by Richard Cooper, his attorney, complains of Horace
Greeley and Thomas McElrath, defendunts in this suit, be
ing in custody, &e. of a plea of trespass on the case :

'or that whereas the saud defendants, contriving and ma-
liciously intending 1o injure the said plaiotiffin his good
pame, {ame and credit, and 1 Lring him into general con
tempt and ignominy, heretofore, (o wit on the twentiell
day of November, in the year of our Lord eighteen hou-
dred and forty-one, and to wit,nt Ballston Spa, io the Coun-
ty aforesaid, inlsely, wickedly and ‘malicionsly published,
and cansed and procured to be published, in a certain pews.
paper called the New-York ‘Tribune, the I'vlln.wmﬁ] falsr,
malicious and defamatory libel of and coneerning the sl
plnintiff, that is to say :

“ Correspondence of The Tribune,
¢ Mir. Fenimore Cooper and his Libels.
“ Fonpa, Nov. 17, 1841.

4 The Circuit Court now sitling bere is to be occopied
chiefly with the legal griefs ot Mr. Fenimore Cooper, (the
said plaintiff menning,) who has determined Lo avenge him-
self upon the Press for having contributed by its eriticisms
1o his waning popularity as a novellst.

“ The * handsome Mr, Effingham' (the said plaintif mean-
ing) bas turee causes at issue bere, twoof which are ngainst
Col. Webb, Editor of the Gourier and Eunquirer, and one
agninst Mr. Weed, Editor of the Albany Evening Journal.

s Mr. Weed not appeariog on Monday, (the first day of
Court,) Cosper moved tor jndgement by detauit, as Mr. W'
(meaning said Weed's) counsel had pot arrived. Col Webb,
who on ;{:ﬁsiug through Albany called st Mr, W's. (nean-
ing said Weed's) Louse, aud learned that bis wife was seri-
ously and his daughter dangerously ili, requested Mr. Sacia
to state the factto the Court and ask a duy’sidelay. Mr. S,
guea-ing sald Sacia) mude at the same time ao appeal w0 My,

ooper’s (meaning said plaintiff’s) humanity. Eu: thsL np-

of course was an unavailing one. The novelist (the s
plaintiff meaniog) pushed his advantage. The € urt, how-
ever, ordered the cause 1o go over till the next day, with
the understanding that the default shonld be entered theu il
Mr. Weed did not appear.  Col. Webb then despatched 4
messenger to Mr. W. (said Weed meaning) with this intor-
mation. The messenger returned with a lewer from Mr, W
(meanipg said Weed) stating that his daughbter lay very ill,
and that he would not leave her while she was suflfering or
in danger. Mr. Cooper theretore immediaiely movea for
his detanit.  Mr. Sacia interposed again for time, but it was
denled. A jury was emipaneled 1o assess Mr. é[ﬁngbam'.‘
(meaning said ‘Elutm:ﬁ“‘ﬂ damages. The trial of course wis
ex-parte, Mr. W, (said Weed weaning) being obseat and
defenceless. Cooper's lawyer made a wordy, windy, abu-
sive appenl for exemplary danages. The Jury retired, un
der a stroog charge agaiost Mr. Weed from Judge Willard,
and after remaining in their room till 12 o'clock at night
sealed a verdict for $400 for Mr. Etlingbam, (meaning said
plaintiff;) which was delivered to the Court this morning.”

“'This meagre verdict, under the circomstances, isa se-
vere and mortifying rebuke to Cooper, who bad every
thing his own way. e

“The value of Mr. Cooper’s (meaning said plaintifi®s)
churacter, therefore, has been judicialiy sscertained.

“ 1t is worth exactly four buodred dollars

“ Gol. Webly’s trial comes on this afternoon, his coansel,
C. L. Jordan, Esq., baviog just arrived in the up train.
Ceoper will be blown sky hignh. This experiment upos the
Edi.or of the Courierand Enquirer, 1 predict, will cure the
*“ handsome Mr. Effingham,” (meaning said plaintif;) of his
mosomanie for Libels.”

And the said plainiifl further says, that the said defend-
ants farther contriving and intending, as aforesaid, afler-

wards, 10 wit, on the thirteenih day of November, in the
year af ourjL.ord eighteen hundred and forty-one, and to wit.
::dmmplji::?e and in the county aforesald, Talsely, wickedly
pablished Susly_published and caused and procured to be

Tribune,a certain otber false, scandal &.:1' ew:-Xork
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By means of the publicalion of which. said faie. el
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En,-nlv injured in his geod mame, jame and c:;d?nd is,

roaght into general hatred, contempt and ignom: \lh and

th been otherwise grently injured and d; iny ; and

J. FenimoRe COUPER,

at the place and In tue county aforessid, to the duierr
the saig plalatif of three thousand dollars, and thereebe 1!

brings Lis suit, &c.  R. COOPER, Plaintffs Attorney.
To whick we interposed the following plea i

answer

SUPREME COURT.—HoracE GREELEY and THosas
McELRATH eds. J. Ferivore CooPER.—And the said
: Greeley and Thomas McElrath, defendants o this
suit, by Peter Clark, their Attoroey, come aud defend the
wroag and imjury, when, &c., and »ay that they are notl.
nor is elther of them, guilty ol the said ievances

sopposed
above laid o their cha &e e

e, 0r any or either, or any part

:berml;, in maower and form as the szid plaintiff’ bath abov=

therewn| wmp;:ined :he:?.h &,ra, and of :.dé &: said

plantie doth the lixe, &e. o bl o
PETER CLARK, Attorney for Detendants.

The case wWas anned to the Court and Jur}' b‘-"
Richard Cooper, nephew and attorney of the plain-
1iff, in a speech of decided pertinence and force.—
He stated the circumstances in which the alleged
libels had their origin, read them, sentence by sen-
tence, commented ably on their language, charac-
ter and probable effect, and did his client’s cause
ample justice in every way, making the most of it,
without damaging it by abusive or irrelevant mat-
ter. Mr..R. Cooper has had much experience in
this class of cases, and is a middle aged young
man ef considersble talent. His manner is the only
fault about kim, being too elaborate and pompous
and his diction too bombastic to preduce the best
effect on an unsophisticated auditory. [If he will
only contrive to correct this, he well yet make 2
fizure at the Bar—or rather, he will make less
figure and do more execution. The force of his
speeck was marred by Fenimore's centinually in-
terrupting to dictate and suggest to him ideas
when he would have done much better if left alone.
For instance: Fenimore instructed him to say,
that our letter from Fonda above recited purported
to be from the “ correspondent of the Tribune,”
and thence ta draw’and press on the Jury the in-
ference that the letter was written by seme of our
own corps, whom we had sent to Fonda to report
these trials. This inference we were obliged to
repel in our reply, by showing that the article plain-
ly read * correspondence of the Tribune,” just as
when = fire, a gtorm or some other notable event
occuri in any part of the ceuntry or world, and &
friend who happens to be there, sits down and de-
spatches us & letter by the first mail to give us eatly
advices, though he has no connection with us but by
subscription and good will, and perhaps never
wrote & line to us in his life till now.

From what we have already said, the reader will
have obtained & very good general idea of Mr. R.
Cooper’s speech, and can very readily fill up the
outline as fully as may be desirable. We took but
brief notes of it.

But there were some points in this epening
which deserved a more special consideration—znd
first, the undoubted truths stated by the advocate
that the issue here presested was one of no trivial
character, but involved the most important consid-
erations—that the whole Newspaper Press was in
reality a party to this suit, and the representations
made by it should be taken with a corresponding
allowance. Following in this train, Mr. R. C.
proceeded to declaim against the popular feeling
excited in favor of the defendant and his cause,
aud to warn the Jury against being affected by it.
So in the summing up Mr. Fenimore Cooper went
over the same ground and enlarged it, representing
himself as standing here the champion of the Rights
of the People, to be protected from slanderous
abuse and calumny from the Press, portrayed the
power and the prevalent dread of that mighty en-
gine, the interest and natural desire of every citi-
zen to be shielded from detraction and public ig-
nominy, reminded them that, ina well-governed
community, & wrong done to one, however hum-
ble, is a wrong to all, which all are bound to pun-
ish and redress, &c. &c., and, after all this truth,
wound up with the strange inconsistency of implor-
ing the Jury not to be swayad by popular feeling
and out-door clamor into a verdict in hostility to
the People’s cause ! After him came His Honor
Judge Willard, and he, tos, (very properly) com-
manded the Jury to cast aside all out-door and pec-
sonal considerations, and render a verdict based
strictly and alone on the law laid down and the ev-
idence submitted to them. Now it seems incredi-
ble that so strong a current of popular faeling
should be running at Ballston and every where
that this class of suits is tried against the injured
party and the laws of the land and in favor of the
wilful and malicious libelers! The public are not
apt to beso complaisant toward those who commit
and avow flagrant crimes, especially those crimes
of which the greatest popular dread exists, and
which are in themselves so mean as wanton defa-
mation. It is not apt to heed and believe the rep-
resentations of criminals in the face of undeniable
evidence and the Law’ssolemn judgements. And
comember this is no sudden or casual outbreak,
gome indulgence to a popular favorite ; but appears
tobe regarded by those who condemn it s the set-
tled and uniform current of popular opinion. We
can see no way to explain this strange anomaly but
by admitting the truth of our original conviction
that the higher Courts of this State have commit-
ted a mistake in expounding and applying the prin-
ciples of Law to the contests between the Press
and those who have been irritated by its censures.
We believe, therefore, that the public sentiment
in regard tothese cases is wiser than are the authori-
tative expositors of the Law, and that the public
feeling predicts a correction of the error by statute
if the errors of exposition have gone beyond the
rench of easier remedy.

The next step in Mr. R. Cooper's opening shows
most plainly what those errors are:  We had, 1o
the Decluration against us, pleaded the General
[ssue —that is, Not Guilty of libeling Mr. Cooper,
at the same time fully admitting that we had pub-
lished all that he called our libels on him, and de-
siring to put in issue only the fact of their being or
not being libels, and have the verdict rurn on that
issue. But Mr. Cooper told the Jury (and we
found, to our cost, that this was New-Yark Su-
preme and Circuit Court law) that by pleading
Not Guilty we had legally admitted curselves to
be Guilty—that all that was necessary for the
plaintiff under that plea was to put in our admis-
sion of publication, and then the Jury had nothing
t> do but to assess the plaintifi’s damages under
the direction of the Counrt. In short, we were
mede to understand that there was no way under
Heaven—we beg pardon: under New-York Su-
preme Court Law—in which the Editor of a news-
paper could plead to an action for libel that the
matter charged upon him aglibelous was not in its
nature or intent a libel, but simply a statement, ac-
cording te the best of his knowledge and belief, of
some notorious and every way public transaction,
or his own honest comments thereon ; and ask the
Jury to decide whether the plaintifi’s averment or
his answers thereto be the truth! To illustrate the
beauties of ‘the perfection of human reason’—
alwys intending New-York Circuit and Supreme
Court reason—on this subject, and to shew the
perfect soundness and pertinence of Mr. Cooper's
logic vccording to the decisiens of these Courts,
we will give an example :

Our Police Reporter, say this evening, shall
bring in on his chronicle of daily occurrences the
following =

“ = ~ s
:ht;‘gut::‘&:lu?;idofc ?I:%:a ?ﬁiwﬁﬁfﬁﬁﬁbf ;tl',‘“"f,f,"i’
aichman, who fonnd bim lying drunk in th i
a saitable admonition {rom 31: Jusiice, “deogr e

ascal fine, he was discharged.” peymentor
e e
: S .15 enly ambitious
;oiid;e:::‘:ip?i‘:: ;0:::1] y and thom‘ughly, to make
te and graphic, and perhaps

to protect belter_' men who rejoice in the cogno-
men of John Smith frem being confounded with

this one in the popular rumor of his missdventure.

If the paragraph should come under our motice,

we should probably strike it out altogether, as re-

lating 10 & subject of no public moment, and

likely to crowd out better matter. But we do

not see it, and in it goes: Well: Joha Smith,

who ‘acknowledges the corn’ as to being &cci-

dentally drunk and getting into the Watch-house,

is not willing to rest under the imputation of being

hatchet-faced and having mouse-colored whiskers.

retains Mr. Richard Cooper—for he could not do
better—and commences an action for libel agninst
us. We take the best legal advice, and are told

that we must demur to the Declaration—that is,

go before a Court without Jury, whkere no facts can

be shown, and maintain that the matter charged
as uttered by us is not libelous. But Mr. R.
Coopar meets us there and says justly: * How
‘i3 the Court to decide without evidence that this
‘ matter is not libelous? If it was written and
“inserted for the express purpose of ridiculing and
‘ bringing inte contempt my client, it clearly s li-
‘belous. And then s to damages: My client is
‘ neither rich nor a great man, but his character,
“in his own ecircle, is bath dear gnd valuable to
“him. We shall be able to show on trial that he
“was on the point of centracting marriage with
“ the daughter of the keeper of the most fashiona-
‘ble and lucrative oyster-cellar in Orange-street,
¢ whose mnerves were so shosked at the idea of
‘ her intended having w ‘ hatchet face and mouse-
‘colored whiskers,” that she fainted outright en
‘reading the paragraph (copied from your paper
“into the next day’s ‘Sun,’) and was not brought
‘1o until & whole bueket of oysters which she had
“just opened had been poured over her in hurried
“ mistake for water. Since then, she has frequent
“relapses and shuddering, especielly when my
‘ client's name is mentioned, and urterly refuses
‘to see or speak of him. The match is dead
‘broke, and my client loses thereby a capital
‘home, where victuals are more plentiful and the
¢ supply more steady than it has been his fortune
¢ 10 find them for the last year or two. He loses,
¢ with all this, & prospective intarest in the con-
¢ cern, and is left utterly without business or means
“ of support except this suit. DBesides, how can
“you tell, in the absence of all testimony, that the
« Editor was not paid to insert this villanous de-
¢ geription of my client, by some envious rivul for
¢ the afiections of the oyster-maid, who calculates
“both to gratify his spite and advance his lately
“ hopeless wooing ? In this case, it certainly is a
‘libel: We afirm this is the case, and you are
* bound to presume that it is. The demurrer must
‘be overruled.’—And so it must be. No judge
could decide otherwise.

Now we are thrown back upon a dilemma:
Either we must plead Justification, in which case
we admit that onr publication was on its face a
libel ; and now, woe to us if we cannot prove Mr.
Cooper’s client’s face as sharp and his whiskers
of the precise color as siated. A shade more or
less ruins uz. For, be it known, by attempting a
Justificatien we have not merely admitted our of-
fence to be a libel, but our plea is an aggravation
of the libel, and entitles the plaintifi to recover
higher and more exemplary damages. But we have
just one chance more: to plead the General Lesue
—to wit, that we did not libel the said John
Smith—and go into Court prepared to show that
we had no malice toward or intent to isjure Mr.
Smith, never heard of him before, and have done
all we knew how to make him reparation—in short,
that we have done and intended nothing which
brings us fairly within the iron grasp of the law of
libel. But here again, while trying our best to
get in comcliuw & plea of Not Guilty, we have ac-
tally pleaded Guilty!—so says the Supreme
Court: law of New-York—our admitted publicatien
(no matter of what) concerning John Smith proves
irresistibly that we have libeled him—we are not
entitled in any way whatever to go to the Jury with
evidence tending to show that our publication is
not a libel—or, in overthrow of the legal presump-
tion of malice, to show that there actuglly was
none. Al that we possibly san offer must be taken
into account merely in mitigation of damages.
Our hide i5 on the fence, you see, any how ; for,
though, if the Judge be kindly dispased end do
not rule and charge too hard against us, we may es-
cape with a moderate verdict, yet our own lieavy
costs and forcible abstraction from our business
there is no help for; thenthere are the heavier costs
of the other party; and, though John may come
off poorly, Richard at any rate will get a new suit
at our expense while we must wear the old white
coat another year.—Such is the beauty of the law
of libel, as expounded and administered ugainst
the Public Press by the Supreme Court of this
State.

—But to return to Richard's argument at Balls
ton: He put very strongly against as the fuct that
our Fonda correspondent (see Declaration sbove)
considered Fenimore's verdict there a meagre one.
“ Gentlemen of the Jury,” said he, ““see how
“these Editors rejoice and exult when they get off
““ with so light a verdict as $400. They consider
“ita toiumph over the law and the defendant.—
¢ They don’t consider that amount any thing. It
“yon mean to vindicate the laws and the cha-
“ racter of my client, you see you must give much
 more than this."—This was a good point, bot not
quite fair. The exultation over the “ meagre ver-
dict” was expressly in view of the fact that the
canse was undefended—that Fenimore and his
counsel had itall their ows way, evidence, argu-
ment, charge and all. Still, Richard had a good
chance here to appeal for a large verdict, and he
did it well.

On one other point Richard talked more like a
cheap lawyer and less like a—like what we had
expected of him—than through the general course
of his argument. Inhis pleadings he had set forth
Horace Greeley and Thomas McElrath as Editors
and Proprietors of the Tribune, and we readily
enough admitted whatever he chose toassert about
us except the essential thing in dispute between
us. Well, on the strength of this he puts it 1o the
Court and Jury, that Thomas McElrath is one of
the Editors of The Tribune, and that he, being
{having been) & lawyer, would have been in Court
to defecd this suit, if there was any valid defence
to be made. This of course went very hard against
us; and it was tono purpose that we informed him
that Thomas McElrath, though legally implicated
in it, bad nothing to do practically with this mat-
ter,—{all which he knew very well long before,)
and that the other defendant is the man who does
whatever libeling is done in The Tribune, and
holds himself every where responsible for it. We
presume there is not much doubt even so far off
as Cooperstows as to who edits The Tribune, and
who wrote the Editorial about the Fonda business.
(Ia point of fact, the real and palpable defesdant
in this suit never even conversed with his partoer
a querter of an hour altegether ebout this subject,
considering it entirely his own job; and the plain-
Uff himself in conversation with Mr. McElrath, in
the presence of kis Atforney, had fully exonera-

ted Mr. M. from any thing more than legal
linbility.) But Richard was on his legs as a

lawyer—he pointed to the seal on his bond—
and thersfrom insisted that Thomes McElrath was

art asd part in the alleged libel, not only legaily
but actually, and would have been present to res-
pond to it if he bad deemed it susceptible of de-
fence! Asa lewyer, we suppose this was right.
but, as an Editor and a man, we could not have

done 1t. :
Richard closed with some general reprehension
of libels and slanders, which we only remember
were forcible, and weuld have been weighty if ap-
plicable to this case ; put in the articles or parts
of articles alleged to be libelous, with our full ad-
mission of publication: likewise hisletter demand-
ing a retraction from us, also admirted ; with ad-
missions of every thing else he had asked of us
rendering all ether testimony unnecessary 1o these
points.  He did not, and of course need not under
the law of libel, offer to prove otherwise any pur-
pose on our part to injure the plaintiff, any proba-
ble motive for so doing. or any damage sparained
by him : but here rested his case, and gave way to
H. Grzerey, in Defence:
If the Conrt please—

[ stand before you the person charged with
libel in this case, to answer ta that charge. [am
the Editor of the Tribune, and published therein
the articles onwhich thiz prosecution is founded.
My partner. Mr. McElrath, though legally on trial
before you, is rot Editor and had no knowledge of
these articles till he read them, as @id others, in
the printed paper. He, at least, is guiltless of all
actual malice in the premises, though he must share
with me in your verdict.

My defence, as you will have inferred, is not
that I did not publish the articles complained of,
since [ have fully and cheerfully admitted that I
did, but that 1 published them without malice to-
ward or intent to wrong Mr. Cooper, and that
those passages complained of as libelous are not
libels, but honest, even if mistaken, inferences
drawn from what [ believed to be fucts, which es-
sentially were so,—and no farther prejudicial to
Mr. Cooper than they wer2 sussained and fortified
thereby.  What are those facts 7 On the 15th of
November, 1841, a suit for libel—one of an as-
sortment—brought by J. Fenimore Cooperagainst
Thurlow Weed was called for trial at the Mont-
gomery Circuit at Fonda—that being the first day
of the term. Mr. Wead nnt appearing, it was
postponed to the next day, when it was tried—
atill in the absence of Mr. Weed or of any de-
fence, and a verdict ziven for the plaintiffi—dam-
ages §400. Hereupon a friend at Fonda wroteme
a letter detailing the facts in the case and the cir-
cumstances under which it had been tried, which
I published, and en this letter the first count in the
declaration against me is based. The whele letter,
which was published word for werd as it reached
me is embodied in the declaration against me, and
a copy of The Tribune containing it is herewith
submitted. [See declaration above.

A few days afterward, a card from Mr. Cooper
in relation to the above letter appeared in the Al-
bany Argus. This card is as follows:

“ From the Albany Argos,

«The New-York Tribune and Albany Evening Journal,
having both puviished false statements concerning the pro-
ceedings connected with the inquest taken in my sult
asainst Thorlow Weed, at the laie Monigomery Circuit, 1
ask room for the following stalement ol facts.

“The cause was first noticed for trial in May last. Mr.
Weed then appeared without counsel, and asked for delay
on the plea that he had fargoetten that the cause hard been 1o~
ticed ! 'The Judge granted a delay of six _mouths on this
plea, saying at the tme that the application was exceed-
ingly feeble. A= ;

At the late Circuit we appeared the first day, and Mr.
Weed did not. The Evening Journal says, ** Cooper's
eanse against us stood nearly at the fool of the calendar,
and would have not heen reached in the ordinary course of
business until the last of the week.” It was namber thir-
teen, in a calendar of forty, and was reachied the first day.
The allegation of The Tribune, that * Cooper moved for
jodgement by defanit,” is otierly untroe.  When the case
was called, we merely said we were ready, ned when the
statement was made that Mr. Weed was detained by the in-
disposition of a child, the Court distinctly refosed to grant
a delay on such a plea, presented in such a manner. My
counsel were oppesed 10 the delay, believing the whole to
beatrick. Anappeal wasthen made personally lo my-
self, and I consented to a delay until the ears shonld arrive
on the following day, in direst oppositien W e advice of
mimunsel. openly expressed in Couart, and at a momest
when the Jodge said that this deiay entirely rested with
mysell. JL was clearlr expressed by me at the time of
granting this delay, and as clearly asserted o by Mr. Sacia
in behall of Mr. Weed, that 1 was to tatse miy ingquest the
next day, unless same one should appear to defenda the sait,
Mr. Sacia had openly stated on the anthority ot Mr. Weed,
and as coming {rom Mr. Weed, that Mr, Hill, a fawyer ot
merit, was (o appear for the defendant; but, at the tne
when this statement was made, a person of respectability
informed me that he was eontident that Mr. Hill Ead noseei
intention. 'Che cause lay over for twenty-fogr hours.

“The next day two trains acrived from Albany, with in-
tervals of two or three nours, before the cause was moved
by ws, Neither Mr. Weed nor Mr. Hill had arrived. Tmoy
say here that the latter did not attend the Gireoitat all.—
Mr. Sacia asked for tarther delay ; the Court answered,
would grant nu delay withontthe consentof parties. 1 ihen
stated, I left the matter with the Coart, and that I had oo
taith in the excoses, The result was an inguest, and a vers
digt of 400,

It remains only to say that Mc. Weed had pleaded the
reneral issue, without notice. Of eourse he eould not jus
tty. We held bisfull admission ol publicatian, &e., ani vf
cours<e be was totally without defence. These facts were
stated by the Judge 1o the Jury as reasons why tl y
dant’s rights cuuld not materially soffer by ak
quest,  The attorness on record for Mr. Weed are Mesrs
Parmalee and Loveridge, of the city of Albany. Neither
of those gentlemen has ever appeared in this case at Fosda,
nor was any affidavit, bot one founded on bearsay, offered

“1 have directed legal proceedings to Ly commenced
against the Editors, Publishers, &c. of T'he Triboae aul
Evening Jaurnal, “ Yours, respectiully,

»J. FENIMORE COOPER"

This Cord asked for no reparation and seemed
to desire none at my hands. It declured without
qualification that the writer had directed the com-
mencement of & prosecution agninst me. [ there.
fore awaited the missive of Mr. Richard Cooper,
now in evidence before you, which seemed to be
dictated by a different spirit, though its demands
were unreasonable. But, inferring lrom this that
the Attorney st least prt'ﬂ}rml Juatice to Law, |
immediately published Mr. Fenimore Cooper’s
Card sbove given, a3 the readiest and fullest re-
paration [ could make, and accompanied it by the
following comment, on which is based the secoud
count in the declaration agninst me:

“¥ir. J. Fenimore Cooper.

Wlnstead of the grace which we have (or the last two
days been quiety expecting from ihis gentleman, we re-
cerved Yesterday a very coorteous and eivil, though ot al-
together reasonabie, letter trom his counsel, Mr. R. Cooper,
in relatinon to our obsoxious publication. We should he
mast happy to publish this letter, bat, eonsidering thatit i
one of business and may be regarded by the writer as a pri-
vate one, we shall not take the liberty of so doing. Saffice
it, then, that it very civilly calls on us for a *retraction ” ot
what was said, not by us,but by our Fonda correspondent,
consisting of a statement of the circomstances altending the
taking of the inquest in Lhie case of Cooper vs. Weed, and
comments thereon. Haw shall we be required 1o retrect
what anotker has stated? and how Tretract the en-
tire statement, when he greater part of it is spstained by
Mr. Cooper’s own version of the matter? Finally, we an:
required 1o retract our correspondent’s inference that the
Jury, in awarding 3r. Cooper bat £400 damages for a libel
wllnch was not defended, have zettled that amount as the
value of his character. 'This inference is either just or un-
warranted: il just, ilought not to be retracted ; if upwar-
ranted, it can do no pessible harm to Mr. Cooper. In either
case, we cannot regard it as any more a libel than i we hiad
called ooe of his books a fallore.

“ Mr. _(_;'oqper tnkes hold of the wreng end of things, and
will persist in doinr so. If Le felt agprieved by any thing
we had pablished, he had only to write 1o s, poiniing out
the errors, and we should bave published his letter most
cheerfully. This we do unitormly, as a matter of nghtand
principle, in every case of alieged grievasce from state.
ments in our columns.  Iast<ad of this, the first complaint
we have from him reaches us in the Albany Argus, accom-
gamed by a staiement that ke has directed a prosecution to

e a;g:_mencrd against us as libelers!

“This is jost th= way of correciing the ermn P s
that we do not Adaiire. Now we cannotr * ;-ﬂrrsgg,iflh:!rﬁ
correspondent bas stated or inferred; for we do most un-
doubtingly believe that Mr. Cooper's course, in pushing his
libel soit against Mr. Weed to a defaunit oo the first and then
the second day of the term, while Mr. W. was detaised away
k¥ the dapgerons iliness of his family, was the reverse of
boporable or magraniumons. Such is our conviction; if a
Court and Jury shall prononsce it a liel, we shall be care-
ful =0l 1o say 0 again, bt we cantol help (Ainking so all
g time. .‘lndkmw_.asthe very best amende 1o Mr. Cog_p_r

1 we canmuke, we poblish 412 own version of it
which s as follows: oafo e

[Here follows Mr. Coeper's Card, quoted abave |

S:ume ‘weeks after this, T was served with the writ
which brings ma before you. Such are the facts
m_lhe case. And now, it the Court please, I sub-
mit as evidence, copies of The Tribune of Nov.
30L_h, 2[341_. containing the whole article, a2 part of
wl'nch is complained of as libelous, with Mr. Coap-
er's self-vindication. This is all the testimony I
des:fe to offer to the Jury, and I trust 1o this there
can be no objection.

These, Gentlemen of the Jury, are the seversl
and only articles, (the latter including Mr. Coop-

er's seli-vindication,) for publishing which 1 am
now on my defence before vou. There is no dis-

pute with regard to the essential facts, for 'I have
readily admitted all the plainti¥ has desired to
prove, except the malicious and libelous intent of
the articles complained of. In deciding on their
true character, bearingin mind that [ am charged
with “ falsely, wickedly and maliciously” p'ub-
lishing articles intended to subject the plaintiff to
smominy and contempt, [ beg you te consider,

i
= % a - :
1st, That indignation is not malice. 1f yeu

should see a large, powerful man holding down
and beating a feeble and inoffensive one, you would
naturally be indignant, and might express your in-
diznation without incurring the imputation of ma-
lice. So if you were toseea plaintiffin this Court
press his cause to a verdict unopposed, while l_he
defendant was detained away at the bedside of a
dying wife or child, and wholly undefended, you
would naturally feel indignation and express i,
yet without being justly chargeable with malice.

2dly. Iask youtoconsider my rocation of pudlic
journalist. Inthat vecation it my duty to spesk
out in reprehension of injustice, oppressien and
wrong, when another citizen may innocently for-
bear. To this end, the Freedom of the Pressis
carefully euarded by our Federal and Srate Consti-
tutions. This Freedom of the Press is no unmean-
ing abstraction or barren zenerality—it implies the
Freedom of Opinion and Utterance. The practical
distinction between a fearless discussion of acts and
motives, and an abuse of this Freedomto purposes
of private grudge and personal malice, 1s uader-
<tood and acted on thronghout the Country. Take
up any newspaper you cioose in the nearest tavern,
and vou will therein see John Quincy Adams de-
nounced as tanatical and factious: Henry Clay as
corrupt and aristocratic ; or Martin Van Buren as
a juggler, 1 magician; Levi Woodbnry as a blun-
dering and incompetentin Finance, &e. &c. Now,
Gentlemen of the Jury, on reading these assertions
in the newspapers against the most eminent men
in the land, you are not led to adopt these comclu-
sions or any of them implicity; it is not expected
that you should do so. You understand that these
are but expressions of the Editor’s opintons,
founded on facts of general notoriety; of which
facts you take your own view, and adopt the Edi-
tors’ conclusions only so far as they are warranted
in your judgement by the facts to which they ap-
peal. Beyond that, the epithets or opinions of the
writers have no force or effect.  For instance, one
may sav that John Tyler, Presidentof the U. States,
is w traitor, in that he has removed from oflice
many unexceptionable incumbents who ardently
supported his election and the principles on which
it was effected, and put in their places those who
vehemently opposed him and them. Now,
you read this denunciation in my paper, for
instance ; and does it have any of the affect of a
libel on your minds 7 Certainly not.  You accept
and understand it as my conclusion from certain
notorious facts; you concur in or dissent from that
conclusion 23 in your own judgement the facts
shall require. My statements of fact, if [ make
any, will I trust have weight with you; my opin-
ions you receive and regard as my opinions only.
But suppose 1 were to assert that I had secret but
positive evidence that John Tyler is bargaining
with a foreign foe to deliver up the Government
and tho National defences into the hands of that
foe, and I call upon every citizen to prepare for
resisting this trenson. Here is a flagrant libel,
unless it be a solemn truth, in which case it would
be my imperative duty to publish it, looking tothe
truth and my duty for my justification. Here is
no deduction from preceding or accompanying
statements of facts, but from slleged evidence in
my possession, and withheld from the public.—
But is there any thing like this in the case now
before you? Do not all of you understand, in
reading the whole of the article complained of by
the plaintiff in this suit, that the passages he ob-
jects to are the writer's énferences from the ac-
companying facts? Take the first sentence of my
correspondent’s letter, which is recited in the dec-
laration as a libel.

“ The Cirenit Court, now sitting here, is to he chiefly oc-
“ cupled with the legal griefs of Mr. Fenimore Cooper,
“wiso is determiined w aveage bimsell upon the Press for
“having contributed to his waning popularity as anevelist.”

Soo how n-,m?]elcl-‘r this is t!uu.l'll'lb'll by andrestc-
ed upon the undoubted facts stated in the very next
sentence $

% The ¢ handsorme Mr Effingbam’ has three canses at is-
sge here, two of which are against Col. Webb, Editor of the
Courier and Enquirer, 2nd one agninst Mr, Weed, Editor
of the Albany Evening Jonrnal."

Does not every reader readily understand that
the first sentence is the writer's inference from the
tucts stuted inthe second? Does he not adopt or
reject the inference, according ns he shall judge
of those facts 7 I trust, gentlemen, that this dis-
tinction between a libel uttered and frankly ex-
[.H'rr-:.il_‘d conclusion fiom notorieus facts, is as clear
to your minds as to mine.

Gentlemen of the Jury, 1 have been for years an
Editor of public journals, and ardently engaged in
Political controversy when party feeling raged
fiercely, Though always intending te be just, |
have often given utterance to harsh judgements of
opponents—poasibly unjust ones; yer never waa a
complaint made of my courss that I did not con-
sider snd endeaver to satisfy.  Thus did [ in this
caze, s the evidence before you has established.

Let endeaver to make the distinetion on
which [ rely still mare palpuble.  There wad lately
a tamais exhibition of wuffienism, ealled & Prize-
Fight, at Hastings in Westchester County, some
twenty miles from New-York, which resulted in
the death of a voung man, the sole support of a
widowed, helpless and destitute mother, and a
sister—of tender yesrs. This sacrifice was at-
tended by circumstances of revolting ferocity, eal-
culated 10 cover ull the guilty parties with execra-
tion and infamy.  Those circumstances [ detailed
to the public—| depicted them, so far us 1 could,
in ull their unnatural horrore—! dencunced the
sacrifice and it« guilty promoters in language as
strong as [ could command. T held them up to
public ignoming and reproach, painting their con-
duet in the most vivid and hidesus colors. Many
of these men bad committed no offence for which
the Law could take hold of them; and yet I sought
to call dewn upon their heads the severest male-
dictions of a shocked and outraged Public Opinion.
Now, if the doctrines assumed in bringing and
prosecuting this suit be indeed the Law of the
Land, then [ am linble to B prosecution for Libel
from each one of these actors at Hastings, and
they must each recaver of me exemplary damages
in case [ have misstated (as I doubtless have,
since [ was not at their horrid carnival, and had
my information entirely st second-hand,) any cir-
cumstance regarding their conduct. Nay, more,
Gentlemen ; 1if this construction of law be sound,
[ am exposed to an indic/ment on the complaint
of each one of them; and you, if acting on the
Grand Jury, would be ebiiged to find a bill against
me ! Buordo you not clearly perceive, Gentlemen,
that the essential conditions of & libel are wanting
in this case? I was moved, certainly, obviously,
by no mallice in this case; t gnew nothing per-
sonally of any of the parties to that dreadful trage-
dy. I spoke in regard to them what my duty 8s
aa Editor seemed to require—what the conserva-
tion of the Public Morals appeared imperatively
to demand.

Take another instance : A vesscl arrives at the
port of New-York in extreme distress; and here
reports that, while in distress, the packet ship
Neptune, from New-York to Liverpool, passed her
within a cabie’s length without offering to render
any assistance, or even to mnotice her. (Such an
occurrence, though very rare, is not unprecedent-
ed on the high seas.) I publish this statement,
and comment on the apparent inhumanity of the
packet captain. But, two months afterward, the
Neptune returns, and her captain declares the
charge against him essentially groundless. He
did not sce the distressed vessel, or did not under-
stand her signal, the weather being thick, or,a se-
vere gale blowing at the time, he found it abso-
lutely impossible to board or keep her company.
He comes to me complaining, and I say, *“Sir,
hand me your statement in writing, and I will pub-
lish it, givieg to it just such credit as it seems to
me to deserve, and leaving the public to do the

mae

:_mme'."—Th_is is my uniform course. I cannot
imagine one fairer or more likely to do justice;
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[ believe it is the uauul.course of reputable jogr,
nals ; if any one can point Out a better, T «haj| 1,
most happy tofollow it. 1oftencannot' retrac:” 1.
first statement when & counter-statement is ma e -
for, not merely is it the version of the implicarad
party, but it often does not cover all the ground
embraced in the former. [ camnot wait, when
news of general interest reaches me, until 5| ;.
details may ba judicially established. I pubgyy
whatever of it 1 believe to be true, and truy D‘
Time to enable me, if not wholly true, to cum:_-- i
it. I knew well that [ am uable to an actiog o.:
damages sustained by my misstatement in m-
case, however innocently I may have falleg i, it
—I claim no immunity from the proper conse.
quences of my own misjudged or misguided ap-

I am here only to contend that the proper remedy
in such a case is not an action for libal; becanse
the malicious intent which the Law supposas and
declares necessary in that action is not fairly nes -
rationally inferrible against the Editor of a public
journal under such circumstances.

I trust, Gentlemen, that you bave seen tha |
claim po immunity at your hands but an immuniry
from presumptive or legal guiltin a case where ui|
the circumstances forbid the idea of actual guil;
and thae the immuoity I claim for my profession
is one plainly founded in the nature and absols
reason of things, and clearly recegnized by ihe
principlea aud fortified by the positions of the
Common Law.

[ Here followed our legal citations and comments,
which, since the Judge thought very small beer of
them, we will omit, and consider their substance
when we come to speak of His Honor's charge, ]

I desire you to censider in the next place, ger
tlemen, that this action for libel is founded on pny
invasion of the sanctuary of private life. It grew
out of a public trial for alibel, on an actlon bnfugh: .
by the plaintiff’ in this suit himself, in a Circuit of *
this Court. That trial was a matter of public in.
terest, and a legitimate subject of newspaper pub-
lication ; it was my daty te give an account of i
for the information of my readers ; it was or should
have been Mr. Cooper’s purpese, in bringing the
action, to have the result proclaimed and com.
mented on. An accountcame tu me by Mail, from
a friend attending the Circuit nt Fonda: I read it,
believed its statements of facts, and thereupo
formed the opinioa that its strictures on Mr. Coep-
er's conduct were warranted by the facts, whes,
a few days afterwards, Mr. Cooper, without wri-
ting to me or in any way asking of me a correc-
tion of my report, gave public notico that he hal
directed an sction to be commenced against me..
I waited only till his missive should have reacled
me. It came, as you will have seen, in the like.
ness of an olive-branch; and I immediately pub-
lished Mr. Cooper’s own version of the whole met-
ter. In doing so, I intimated no doubt that he
was right on all the points of difference as to facts
between the two statements. I virtually admitted,
and intended to admit, that his statement, being
last made and in view of the other, was rightoa
those points. I nssumed the correctness of his
statements, and then, looking at the whole case
from this point of view, I still considered that Mr.
Cooper's course at Fonda had not been honerable
or magoanimous. So thinking, I so said ; and th
bare expression of that opinion, in words s ten-
perate ns the language affords, forms a part of my
alleged offence, and the second count in the dechs.

ration on which I am now before you.

Now, Gentlemen of tie Jury, it is no partaf
my case to prove that my opinion was the sound
and correct one. It i4 enough that it wasmy
opinion, and that, being accompanied by Mr. «
Cooper's version of the facts on which it was
avowedly based, it could work no injustice to him.
[ think I need not argue before yow, Gentlemen,
that in this Free Land I had n right to cherishan
opinion and express it. And yet, Gentlemen,
vou cannot declare me guilty of Libel in this case
witheut assuming that [ had no such right, or that
this was not my opinion but a pretence—a ground
less and malicious fabrication. 1

And now, Gentlemen, whila T do naot hare s
sume to set up standards of honorable conduct or
feeling for the plaintiff or any other min, [ do say
that if T had stood in Mr. Cooper’s place on the
trinl in question, having sued the Editor of a lead:
ing and powerful journal for what [ believed a fia-
grant. libel, I could not bave fele justified in going
to frinl in the absence of the defendant—especially
an absence cnused by the holiest anxieties, the
keenest utlictions—either on the first or the ss-
cond day of the term. 1 I had resorted to a fe-
gal tribunai for the vindication of my character,
and not for the paliry dollars [ might wring from
a poverty-stricken cluss by a syatem of legal brow-
beating und annoyance—I should have desired—
nay, insistsl—that my opponent be confronted
with me in the trial, and the defence of which ba
had given notice be heard. My lionor would hnse
been satisfied with no snap-jndgement—with 19
purae, however weighty, twrn from the wringing
hands of the distracted father as he bentin anguish
over a daughter lying ut the gates of death—And |
even if I had suapected, as Mr. Conper strangely
professes to have done—though I then knew s |
now know the fact te be otherwise—that the de
fendant was making domestic afflictions a pretext
for protracting his absence, [ should still the more
have insisted that that defendant be represented in
Court, or at least that the longest practicable time
be allowed bim, thet the verdict of my vindication
should be not merely triumphant but conclysive
beyond caril.

I will not detain you, Gentlermen of the Jury,
bx examiniog in detail all the pamgraphn or parts
of paragraphs which the plaintiff’ has culled out
of my two erticles to form the basis of his suit,
because I desire you to consider, not detached
sentences but the whole matter. No one sentene
has any distinet force and significance apart from
the reat; for all the judgements of cach article
rest directly on its facts, and are simple deductios
therefrom. Tale, fur example, the sentence of
my correspondent, on which [ understand by Mr.
Cooper’s letter that most stress is laid by this
prosecution—

“The vyalue of Mr. Coopet’s character, there:
fore, has been judicially ascertained. It is worth
exactly four hundred dollars.”

‘The value, therefore.’ Why ‘therefore? ' —
Simply because of the facts just rejated—becaus
of the undeniable truth that Mr. Cooper sued 8
man of ample means for defamatior of characteris
a journal of commanding circulation and influeoce,
preased his suit to trial in the absence of all d* ~
fence, and, ofter evidence and argument on hid »
side and nothing on the other, having every thing
his own way, he 1ecovered the precise sum spect
fied. The sentence has no meaning except®
connected with these facts, it has no force, except
as it is justfied by them. It is precisely &%
Mr. Cooper should say that [ manifested gr#
presumption and eudacity in coming before yoo @ .
contest with him this issue—in which case eve’
man would decide for himself whether the fac”
warraoted the judgement avowedly based op#®
them. Beyond these, it would have no effect.

I trust, Gentlemen, you will not infer malice 0%
n:y part from the expression * the handsome Mr.
Effingham,’ as applied to Mr. Cooper by my cor=*
pendent. That phrase, which is cunspicuomly let
forth in the declacationagainst me, [ have not use®:
yetIregard it only asa harmless pleasantry. Itists
ken, as you are well aware, from opeof Mr. Cooper ¥
own works, where it i applied to a character whic3
the public has generally understood, frem cer2
striking coincidences, as intended by the '{“'-b“‘f"
stand for himself. Mr. Effingham, as you will resdi
Iy have inferred, is there invested with many ouhet
excellencies beside his singular beauty. Tgcertaisly
can harm no man to ascribe to him sucha charact?®
Indeed, I have hardly supposed a criticism or jestan
the personal comeliness of & party actionable st

personal comeliness of a party
[ am well aware that Mr. Cooper, since our "”g‘
ing at this Circuit, has decidedly ‘5‘17"‘9":"i
opinion that J am personally the reverse SR
some'—which is much worse than a contrsry 0P _f; :
jon—and, though I cannot admire his taste, I1sv

—

not the least inclination Lo take the law of bim
so frankly lvawius it.




